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OPINION
NIEMEY ER, Circuit Judge:

Kermie M. King's long-time employment as a dietary aide at the
Herbert J. Thomas Memoria Hospital in South Charleston, West Vir-
ginia, was terminated on April 9, 1987, because she falsified her time
card. Following her termination, King filed this action, claiming,
among other things, that Thomas Memorial Hospital discriminated
against her by reason of her agein violation of the West Virginia
Human Rights Act. That Act requires King to establish that at the
time of the defendant's allegedly discriminatory action, she was "able
and competent to perform the services required" of her employment.
W. Va Code § 5-11-9(1).

In addition to filing this action, King applied for and was awarded
disability benefits by the Social Security Administration, retroactive
to one week before her discharge. Finding that King had represented
to the Social Security Administration that she had a severe impair-
ment that made her unable to do her previous work as of the time of
her discharge, the district court granted summary judgment for
Thomas Memorial Hospital on the grounds that King was judicially
estopped from asserting that she was "able and competent” to perform
her previousjob, as required by West Virginialaw.

Because we agree with the district court that King should be judi-
cially estopped from maintaining that she was "able and competent”
to perform her previous job and because, in addition, we conclude
that she has failed to present sufficient evidence to show that she
would not have been terminated "but for" her age, we affirm.

King's employment as a dietary aide at Thomas Memorial Hospital
required her to assist in such food production tasks as tossing salads
and delivering food traysto patients. Before her discharge on Septem-
ber 9, 1987, she had worked in this capacity for 25 years.

King's employment at the hospital was regulated by published pol-
icies and an employee handbook. The six-page "Policy for Recording
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Time Worked and Instructions for Time Card Recording" included
the following instruction, printed in all capitals and underlined:
"RECORD THE ACTUAL TIME WHEN COMMENCING WORK
AND THE ACTUAL TIME WHEN CONCLUDING WORK.
(FALSIFICATION OF TIME CARD WILL RESULT IN TERMI-
NATION)." Similarly, the employee handbook listed 30 offenses for
which disciplinary action was specified, including*falsification of
time card," for which the specified sanction for the first offense was
discharge. King acknowledged that she had been aware of these poli-
cies before August 1987.

On August 28, 1987, King's immediate supervisor observed King
leaving work at 2:20 p.m. and, a few minutes later, getting into her
husband's car and exiting the hospital grounds. On her time card,
King had signed out as of 2:30 p.m. King's supervisor and her depart-
ment head subsequently counseled King, who acknowledged leaving
early, and issued her awritten warning. The warning noted that
King's job responsibilitiesincluded "deliver[ing] all late trays up to
2:30 p.m." and that the department had "received several complaints
about late trays not being delivered at thistime." The warning further
notified King that any additional occurrences would result in her sus-
pension and would require her to check in with her supervisor before
signing out each day.

On review of this written warning, the hospital's director of per-
sonnel questioned King about the incident. During the course of this
interview, King acknowledged that she had left early on August 28,
aswell as on severa other occasions. She aso acknowledged that in
each case she had falsified her time card. While King admitted that
she knew of the hospital's time card policy and the mandated sanction
for falsifying entries, she explained, "I felt others had done the same
thing and that iswhy | did it." The director of personnel changed the
sanction on the incident form to "discharge," as required by hospital
policy, and then terminated King's employment.

On November 3, 1987, King filed an age discrimination claim with
the West Virginia Human Rights Commission, alleging,"l was dis-
criminated against because of my Age, 58, inthat . . . [dlueto a
reduction in Patient Census, the [hospital] reportedly plans to reduce
the workforce by deleting certain positions.” The Human Rights
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Commission investigated the charge, and on April 5, 1988, issued a
finding of no probable cause to believe that Thomas Memorial Hospi-
tal had engaged in unlawful discrimination.

After her discharge, King also applied for Socia Security disability
benefits based on her physical condition which had manifested itself
almost a year earlier. During the year before her discharge, King's
doctor had written to Thomas Memorial Hospital on King's behalf,
urging that the hospital provide King with ajob where she was not
required to spend eight hours a day on her feet because she was mani-
festing early symptoms of "talonavicular osteoarthritis." The hospital
responded that it did not have any positions open at that time "that
would limit the number of hours on her feet" but that jobs would be
posted as they opened. In deposition testimony given in this case,
King explained that she made her application for disability benefits
because she had become "physically unable there at the hospital" or,
as she corrected her statement, "Well, | guessit was after | was dis-
charged from the hospital. . . . | guessit was about in '87, because
my legs was giving me problems."

While the record does not contain King's application for Social
Security disability benefits, the Social Security Administration
awarded disability benefits to her in December 1988, determining that
she had been disabled as of September 2, 1987, aweek before the ter-
mination of her hospital employment. In its notice of award, the
Socia Security Administration explained that "[t]he decisions we
made on your claim are based on information you gave us' and that
these decisions were made by "doctors and other trained personnel."
It also advised King that her health might improve and that therefore
her case would be reevaluated in three years. King continues to
receive Socia Security disability benefits, as well as a pension for
early retirement from Thomas Memoria Hospital.

After the West Virginia Human Rights Commission provided King
with aright to sue notice, shefiled this action in aWest Virginia state
court, and the hospital removed the case to federal court. In her
amended complaint, King alleged (1) age-based employment discrim-
ination in violation of the West Virginia Human Rights Act, (2)
breach of contract, (3) intentiona infliction of emotional distress, and
(4) interference with retirement benefits in violation of the federal
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Employee Retirement Income Security Act (ERISA). The district
court dismissed the last three counts because they were barred by the
statute of limitations. On the age discrimination claim, the court
applied judicia estoppel to bar King's assertion of a necessary ele-
ment of her claim. The court concluded that King's'representa-
tion[s]" to the Social Security Administration concerning her disabled
condition estopped her from maintaining her age discrimination
claim, a claim which required her to prove that she was "able and
competent to perform the services required” of her employment. W.
Va Code § 5-11-9(1). While King's application for Social Security
benefits was not before the court, the court noted that in order to
establish her Social Security claim, King had to represent that she had
"a severe impairment that made her unable to do her previous work
as of September 2, 1987." Moreover, the award itself indicates that it
was based on information and medical evidence submitted by King.
The court reasoned that King could not make the showing under the
West Virginia Human Rights Act that she was "able and competent
to perform the services required" and at the same time present aclaim
for disability benefits that she was "unable to perform her previous
work," and noted, "[T]he circumstances of this case strongly suggest
that plaintiff is merely “blowing hot and cold as the occasion
demands.™

This appeal followed, challenging only the district court's entry of
summary judgment against King on her West Virginia age discrimi-
nation claim.

To establish a claim for unlawful age discrimination under West
Virginialaw, a claimant must demonstrate, among other matters, that
she "is able and competent to perform the services required” of her
employment with or without accommodation. W. Va. Code § 5-11-
9(I); see d'so Morris Memorial Convalescent Nursing Home, Inc. v.
West Virginia Human Rights Comm'n, 431 S.E.2d 353, 357-58 (W.
Va. 1993). This requirement is consistent with the West Virginia
Human Right Act's preference for injunctive relief and reinstatement.
SeeW. Va Code § 5-11-13(c). In this case, the district court deter-
mined that King was judicially estopped from satisfying the "able and
competent to perform™ requirement because she took the inconsistent
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position before the Social Security Administration that she was dis-
abled and could not perform her previousjob. The court inferred,
based on the Socia Security Administration's decision, that *plaintiff
not only made the representation that she had a severe impairment
that made her unable to do her previous work as of September 2,
1987, but that she also submitted medical evidence in support of that
representation.”

Challenging that ruling on appesal, King contends that the district
court erred because it failed to recognize that a Social Security dis-
ability finding reflected not her inability to perform her job asa
dietary aide, but rather her "unemployability due to her age, limited
work skills, education, and incapability due to arthritic feet and legs.”
She argues that there is nothing factually or legally inconsistent about
her asserting both that she was able to meet the requirements of her
job at the time of her termination, as required under the West Virginia
Human Rights Act, and also that she became disabled one week prior
to her termination for purposes of receiving Socia Security disability
benefits.

Before addressing whether King in fact took inconsistent positions
before the Social Security Administration and in her state discrimina-
tion claim in this case, we should review the applicable principles of
judicial estoppel, upon which the district court relied.

Judicial estoppel, an equitable doctrine that prevents a party who

has successfully taken a position in one proceeding from taking the
opposite position in a subsequent proceeding, is recognized to protect
the integrity of the judicial system. See Lowery v. Stovall, 92 F.3d
219, 223 (4th Cir. 1996) (""The purpose of the doctrineis. . . to pro-
tect the essential integrity of the judicial process™ (quoting John S.
Clark Co. v. Faggert & Frieden, P.C., 65 F.3d 26, 28-29 (4th Cir.
1995)); McNemar v. Disney Store, Inc., 91 F.3d 610, 616 (3d Cir.
1996) ("Thedoctrine. . . serves a consistently clear and undisputed
jurisprudential purpose: to protect the integrity of the courts");
DeGuiseppe v. Village of Bellwood, 68 F.3d 187, 191-92 (7th Cir.
1995) ("[C]ourts are under no compulsion to heed the shifting theo-
ries of “chameleonic litigants™). Acting on the assumption that there
is only one truth about a given set of circumstances, the courts apply
judicial estoppel to prevent a party from benefiting itself by maintain-
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ing mutually inconsistent positions regarding a particular situation. As
we have previoudly observed, the doctrine isinvoked to prevent a
party from "playing fast and loose with the courts," from "blowing hot
and cold as the occasion demands,” or from attempting "to mislead
the [courts] to gain unfair advantage." Lowery, 92 F.3d at 223, 225
(citations omitted). As an equitable doctrine, judicial estoppel is
invoked in the discretion of the district court and with the recognition
that each application must be decided upon its own specific facts and
circumstances. See, e.0., McNemar, 91 F.3d at 617.

We have recognized the necessity of establishing at least three ele-
ments to apply the doctrine: (1) The party to be estopped must be
asserting a position that is factually incompatible with a position
takenin aprior judicial or administrative proceeding; (2) the prior
inconsistent position must have been accepted by the tribunal; and (3)
the party to be estopped must have taken inconsistent positions inten-
tionally for the purpose of gaining unfair advantage. See Lowery, 92
F.3d at 224; John S. Clark Co. v. Faggert & Frieden, P.C., 65 F.3d
26, 29 (4th Cir. 1995); Allen v. Zurich Ins. Co. , 667 F.2d 1162, 1166-
67 (4th Cir. 1982). But judicial estoppel will not be applied where the
party's inconsistent positions resulted from inadvertence or mistake.
See Lowery, 92 F.3d at 224; Clark Co., 65 F.3d at 29.

In this case, West Virginialaw requires King to establish as part

of her age discrimination case that she was "able and competent” to
perform the services required of her employment as adietary aide at
Thomas Memorial Hospital. The question presented, therefore, is
whether she was properly estopped from establishing that element by
reason of the position she took before the Social Security Administra
tion in making a claim for disability benefits.

The record revealsthat during the year before her discharge from

the hospital, King was suffering from early stages of osteoarthritis,
making it difficult for her to stand for long periods of time, as was
necessary in performing her work as a dietary aide. The hospital
advised her that it could not accommodate her claimed need to spend
less time on her feet, but it suggested she could apply for a suitable
position when one became available. Following her dischargein Sep-
tember 1987, King filed a claim with the Social Security Administra-
tion for disability benefits based on this disability, and the Socia
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Security Administration awarded her benefits based on the informa-
tion King provided, effective one week before her discharge.

The Social Security Administration's finding of disability necessar-
ily meant that it had found, based on information supplied by King,
that King was unable "to engage in any substantial gainful activity by
reason of any medically determinable physical or mental impair-
ment." 42 U.S.C. § 423(d)(1)(A). More specifically, the Social Secur-
ity Act directsthat "[a]n individual shall be determined to be under
adisability only if [her] physical or mental impairment or impair-
ments are of such severity that [she] is not only unable to do [her]
previous work but cannot, considering [her] age, education, and work
experience, engage in any other kind of substantial gainful work
which exists in the national economy." 42 U.S.C. 423(d)(2)(A)
(emphasis added). The burden of proof lies with the claimant, who
"shall not be considered to be under a disability unless [she] furnishes
such medical and other evidence of the existence thereof as the Com-
missioner of Social Security may require. . . . Objective medical evi-
dence of pain or other symptoms established by medically acceptable
clinical or laboratory techniques. . . must be considered in reaching
aconclusion asto whether the individual is under a disability." 42
U.S.C. §423(d)(5)(A).

King makes the argument that a Social Security Administration
finding of disability could be based on a more general finding of
unemployability due to her age, limited work skills, education, and
incapacity due to her arthritic feet and legs. The age, skills, and edu-
cation factors, however, relate only to whether King could engage in
"any other kind of substantial gainful work which existsin the
national economy." To award King disability benefits, the Socia
Security Administration would necessarily have had to conclude first
that King was "unable to do [her] previous work," either because of
aphysical or amental impairment.

Moreover, in this case, there is no mystery about the basis of

King's disability. She explained in deposition the position she took
before the Social Security Administration, testifying that she was dis-
abled because of arthritisin her legs at the time of her discharge. She
stated repeatedly that she was not "physically able to work," that "I
really become physically unable there at the hospital," and that she

8



became "unable to work from aphysical standpoint. . . after | was
discharged from the hospital.” In addition, even though the Social
Security Administration's award to King provided for areview of her
condition after three years, at the time of her deposition eight years
after her discharge from the hospital, King was still receiving disabil-
ity benefits.

The pertinent facts may thus be summarized: (1) King has taken

the position before the Social Security Administration that she was
physically unable to do her previous job as a dietary aide; (2) she
claimed that she became so disabled around the time of her discharge
in September 1987; (3) the Social Security Administration necessarily
determined that she was "unable to do her previous work" at Thomas
Memorial Hospital; (4) based on her representations, she benefited
herself by obtaining from the Social Security Administration an
award of disability benefits; and (5) she continues to assert under oath
that she was disabled and she continues to receive disability benefits,
which indicate that her position was deliberately and not inadvertently
taken. Upon these facts, we agree with the district court that King is
judicially estopped from asserting, as required for her West Virginia
age discrimination claim, that she was "able and competent" to per-
form her previous work at the hospital at the time of her discharge.
SeeW. Va Code § 5-11-9(1). To alow King to obtain benefits from
two sources based on two incompatible positions, simply because the
positions aid her claims for remuneration, would reduce truth to a
mere financial convenience and would undermine the integrity of the
judicial process. In the factual circumstances of this case, we con-
clude that the district court was well within its discretion in applying
judicial estoppel to preclude King from asserting a necessary el ement
of her West Virginia age discrimination case.

In addition to the requirement that King demonstrate that she was
"able and competent" to work at her employment to prove an age dis-
crimination case under West Virginialaw, she must establish that "but
for" her age (58), she would not have been fired. See Conaway v.
Eastern Associated Coal Corp., 358 S.E.2d 423, 429 (W. Va. 1986).
To satisfy this requirement, and thereby shift the burden of production
to the hospital, she would have to "show some evidence which would
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sufficiently link the employer's decision and the plaintiff's status as
amember of a protected class so asto give rise to an inference that
the employment decision was based on an illegal discriminatory crite-
rion." |d. at 429-30 (footnote omitted); see also Barefoot v. Sundale
Nursing Home, 457 S.E.2d 152, 161 (W. Va. 1995) (explaining that
"but for" test is "merely athreshold inquiry, requiring only that a
plaintiff show an inference of discrimination™).

The only evidence on thisissue that King offered was a paper in
longhand from her personnel file on which calculations were made in
March 1987 showing that the amount of her pension at her early
retirement date of May 1, 1987, was less than half of the pension that
she would receive a her normal retirement date on May 1, 1994. King
states that she did not request that information and that it was pre-
pared without her knowledge. The inference she seeks to draw from
the existence of these calculationsis that the hospital discharged her
six months later because it wanted to reduce its future pension liabili-
ties.

Wefail to appreciate how these cal culations, made in March 1987,
are linked through any evidence to the decision to fire King in Sep-
tember 1987. But even if this evidence shifted the burden to the hos-
pital to produce a valid, nondiscriminatory reason for terminating
King, see Conaway, 358 S.E.2d at 430, the hospital presented evi-
dence that it discharged King for falsifying her time card on August
27,1987, afact that King admitted and which required, as a matter
of preestablished policy, that she be discharged. When confronted
with this evidence, King had to meet the ultimate burden of proving
that the reason given by the hospital was "merely a pretext for dis-
criminatory motive." Conaway, 358 S.E.2d at 430 (footnote omitted).

King argues that the affidavit of aformer co-worker, which she
offered in opposition to summary judgment, established that it was
hospital policy to allow employees a"grace period" of fiveto seven
minutes at the start and finish of each workday and that therefore
there must have been some other reason for her discharge. This affi-
davit reported that the former employee had observed food production
employees sign out and leave work five to ten minutes earlier than the
scheduled quitting time, and stated that this grace period was pro-
vided as part of a"long standing formal and later informal hospital
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and dietary department policy." This affidavit, however, does not
indicate that Thomas Memorial Hospital tolerated the falsification of
time records. On the contrary, the evidence showed that the falsifica-
tion of time records was a serious violation, requiring dismissal of the
falsifying employee. Moreover, the hospital presented uncontradicted
testimony that at least 15 other employees who had falsified their time
records were discharged from their employment at the hospital, and
only one of these other discharged employees was 40 years of age or
older.

In short, we conclude that no reasonable jury could find that King's
termination was the result of unlawful age-based discrimination on
the part of the hospital.

For the reasons given herein, the judgment of the district court is
hereby affirmed.

AFFIRMED
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